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3AKOHOJATEJIbCTBO O BAHKPOTCTBE NOTPEBUTEJIA U
NHANBULAYAJIbHOI O NPEANMPUHUMATEJISI B POCCUN U CLLA:
CPABHEHWE INogxo40B CTPAH K MNPUHLNITY «HOBOE HAYAJ10»

AHHOTauums. PaboTa rocssiLeHa aHa/Im3y 3akoHoAaTe/IbecTBa 0 6aHKPOTCTBE NoTpebuTesneli n
MHAVBMAYaNbHbIX NPEANnPUHUMAaTEsIeN B CTpaHax C COBEPLUEHHO PasHOM rpaBoBOU CUCTEMOU. Bbi-
6op CLLIA ans1 gaHHOro cpaBHeHMs1 0BYCI0B/IEH UCTOPUYECKMM OMbITOM U Pa3BUTOM CUCTEMOW rpa-
BOBOIro PEerympoBaHnsi HECOCTOSITE/ILHOCTY. B paboTe vccienyroTCs KoYeBble acreKTbl rpaBo-
BOro perympoBaHus, MpoLenypbl MPU3HaHNsI HECOCTOSTE/IbHOCTH, MOAXOAbI K MOHUMAaHWIO MHCTY-
TyTa 6aHKPOTCTBA, a TakXe MOCAef4CTBUS 419 JO/MKHUKOB. B xoge vccnenoBaHusi BbISIBSIKOTCS
CXOACTBA Y pasinyusi B paBoBbIX MEXaHU3Max PerynpoBaHNsi HECOCTOSITE/IbHOCTU rpaxJaH, oLe-
HyBaeTCcs 3(hHEKTUBHOCTb NHCTPYMEHTOB BOCCTaHOB/IEHWUS] (DHAHCOBOW CTabu/IbHOCTY LOSIKHN-
KOB U 3alynTa MHTEPECOB KPeamuTopoB B 0benx cTpaHax. B pabote nogpobHO paccmaTtpuBaroTCs
HopMmaTuBHO-MpaBoBasi 6asa (O3 Ne 127 @3 B Poccum n Pasgen 11 Ceoga 3akoHos CLLIA); ycnoBusi
rogayv 3asiBfieHns 0 6aHKPOTCTBE; OCHOBHbIE MPOLIEAYPbI; COCTaB y4acTHUKOB MpoLecca; 0CObeH-
HOCTW focynebHbIx TpeboBaHwUi,; rnpaBuia CoXpaHeHUs nMyLecTBa, 06/1a4aroLero UMMYHUTETOM.
ABTOpPamy BbISIB/IEHbI OT/INYUTESIbHbIE YEPThI aMEPUKAHCKOM MOAE M, BKIoYas 06s13aTeslbHOe [0-
cyaebHoe KOHCYIbTUpOBaHWe, obpa3oBaTesibHbIe KypChl /151 JODKHUKOB U feriCTBue «aBToMaTnde-
CKOro MopaTtopusi», OCTaHaB/IMBaroOLLEro B3bICKaHNsi CO CTOPOHbI KPEAUTOPOB. B cTaTbe nog4yepKu-
BaeTcsi IMOKOCTb aMepyKaHCKOIro 3aKOHOAaTe/IbCTBa, MPeAOCTaBSOLEro JOMKHYKY BbI6OP Mpo-
yeaypbl B 3aBUCUMOCTV OT (DMHAHCOBOIO MOJIOXKEHUS] M [OXO4a, a TakKe BO3MOXHOCTb 0CBOOO-
JK[EHWS OT JOJIroB r0C/1e 3aBEPLLEHMS PACYETOB C KPeANTOpamMy pamMkax rnpoyenypbsi 6aHKpoTCcTBa.
Jenaetcs BbiBOA 0 TOM, YTO cucTtema baHkpoTcTBa CLLIA npencrasnser cobon cbanaHCUpOBaHHbIN
MexaHn3M, OPUEHTUPOBAaHHbLIA Ha MpPeaocTaBieHne JO6POCOBECTHOMY LOMKHUKY BO3MOXXHOCTYU
«HOBOIro cTapTax. Pe3ynbtatel aHam3a MoryT ObiTe 1071€3HbI /159 COBEPLLUEHCTBOBAHWS POCCUACKO-
ro 3akoHogarte/IbeTBa 0 6aHKPOTCTBE C y4ETOM 3apybeXxHOro onbITa.

KnioyeBble cnoBa: 6aHKPOTCTBO (YU3NYECKMX JINL, CPaBHEHUE MPaBOBbIX CUCTEM, peasinsa-
yums umyiyectaa, Poceusi, CLLIA.
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BANKRUPTCY LEGISLATION FOR CONSUMERS AND INDIVIDUAL
ENTREPRENEURS IN RUSSIA AND THE UNITED STATES:
COMPARISON OF COUNTRY APPROACHES TO THE “ FRESH START”

PRINCIPLE

perience.

USA.

pouenypa 6aHkpotcTBa B Poccuickon

®depepauumn perynupyetca dPenepasnbHbIM
3akoHOM «O HecocTosTeNnbHOCTM (6aHKPOTCTBE)»
(nanee — ®epepanbHbI 3aKOH). ITOT 3aKOH onpefe-
JIIET OCHOBaHMSA 4S8 NPU3HaHUS LOJKHMKA 6aHKpO-
TOM, MOPSIOOK NPOBELEHNST COOTBETCTBYIOLLMX MPO-
uenyp, npasa 1 06513aHHOCTU YHaCTHMKOB NMpoLiecca,
a Tak>Xe NpaBoBble NOCNEACTBUSA BO3OY>XOeHMS fena
0 BaHKpoTCTBE.

HecnocobHOCTb JfiMua OCYLLEeCTBNATb CBOW
obsAgaTenbcTBa NpeacTaBnsgeT Coboin MPU3HaHHYHO
YNOMHOMOY€EHHBIM OPraHOM HEBO3MOXXHOCTb [AO/K-
HUKa B MNOSIHOM OObEME YOOBNETBOPUTL TPEOGOBaHUSA
KPEeoUTOPOB MO AEHEXHbIM UM MHbIM 00sA3aTenNb-
cTBam.

Cpagy ctout 0603Ha41Tb, 4TO B 34. cTatbe
BbILLEYNMOMSHYTOro hefepanbHOro 3akoHa ykasaHbl
y4acTHUKN fena o 6GaHkpotcTtBe. W gna obuiero
MOHMMaHNs nocrnegyowero ob3opa npouenypbl
GaHKPOTCTBa Mbl LOKHbI Pa3bsCHUTb HEKOTOPbIE
MOHATUS.

JOMKHNKOM SBNSIETCA FpaXKOaHWH, He MMeto-
LI BOSMOXXHOCTU BbINOHSTL CBOU AEeHEXHbIe 0651-
3aTenbCTBa MNepen Kpegutopamy MO0 OCYLLECT-
BAATb ynnaTy o6sa3aTtenbHbIX nnartexen. [NpoTtnsono-
JIOXKHOM CTOPOHOM MO OTHOLUEHUKD K LOMKHUKY
ABNIIETCS KOHKYPCHbIA KPeauTop — 3TO JINLO, NMEKD-
LLee K 6aHKPOTY AeHeXHble TpeboBaHus.

ApOUTPa>KHbIA yNpaBAstOLWWA, BbIMOMHSAOLWNIA
hyHKUMIO HE3ABUCMMOrO NocpeaHrka, HasHavaeTcs

Annotation. The paper focuses on the analysis of consumer and individual entrepreneur bank-
ruptcy laws in countries with completely different legal systems. The choice of the United States for
this comparison is based on its historical experience and well-developed legal framework for insol-
vency. The paper explores key aspects of legal regulation, insolvency procedures, approaches to
understanding the institution of bankruptcy, and the consequences for debtors. The study identifies
similarities and differences in the legal mechanisms for regulating the insolvency of individuals, eval-
uates the effectiveness of the tools for restoring the financial stability of debtors, and protects the
interests of creditors in both countries. The study provides a detailed analysis of the legal framework
(Federal Law No. 127 in Russia and Title 11 of the United States Code), the conditions for filing a
bankruptcy petition, the main procedures, the participants in the process, the specifics of pre-trial
claims, and the rules for preserving property that is immune from seizure. The authors identify the
distinctive features of the American model, including mandatory pre-trial counseling, educational
courses for debtors, and the automatic moratorium that suspends creditor collection efforts. The
article highlights the flexibility of American law, which allows debtors to choose the appropriate pro-
cedure based on their financial situation and income, as well as the possibility of debt relief after
completing the bankruptcy process. The authors conclude that the U.S. bankruptcy system is a
well-balanced mechanism that aims to provide a fresh start for honest debtors. The results of the
analysis can be useful for improving Russian bankruptcy legislation, taking into account foreign ex-

Key words: personal bankruptcy, comparison of legal systems, realization of property, Russia,

CyLOM; OH He NMpencTaBnsaeT UHTEPECHI Kakon-mbo
N3 CTOPOH, a TONMbKO oObecneymBaeT cobnogeHne
npasua Mo npoBedeHnio GaHKPOTHOro npouecca.
PrHaHCOBbIN YNPaBnAoLLMiA, B CBOKO ovepenb, OTBe-
YyaeT 3a peannsaunio MMYyLLLECTBA rpakaaHnHa-6aH-
KpoTa 1 pacnpenensier cpeactsa Mexay Kpeguto-
pamu Ha cnpaBensiMBO OCHOBE.

Kpowme Toro, B gene y4acTByOT U UHbIE NuLa,
HanpuMep ynoJIHOMOYEHHbIE OpraHbl BbICTyNatT Mo
TpeboBaHusAM 06 ynnate oba3aTesibHbIX NNaTexen;
opraHbl MECTHOIO CaMOynpaBfeHnsi, a Takxke dene-
panbHble N pernoHasbHble NCNOIHUTENIbHbIE OpraHbl
BfIaCTWN y4acCTBYIOT B npoLiecce, B cyvae 6aHKpOT-
CTBa rpafoobpasylowmux opraHnsauuii; nuua, npe-
pocTtaBuBlIME obecneyeHne pnsi (QUHAHCOBOIO
03[00pPOBNEHNS; U opyrue nuiua [6].

3asBneHne 0 NpuU3HaHUM OOJHKHNKA GaHKpPO-
TOM BrpaBe NofaTb ChepylLlime Y4acTHUKU Mnpo-
Lecca: caM OOMKHUK-rpaXkaaHuH, YNOMHOMOYEHHbI
opraH, a TakXxe KOHKYPCHbIn Kpegutop. B cnyvae
CMEPTU rpa>kKAaHuHa Unn NPU3HaH1s ero yMepLUnm,
npaBo 3asiBUTb 0 GAHKPOTCTBE NEPEXOANT K Hacnen-
HUKaM Takoro nuua no npasuiam, ykasaHHbIMU B
223.1. ctatbe PenepanbHOro 3akoHa.

Kak 6bln0 yKkaszaHO Bbllle: MpaBoM Mopayu
3asBIeHNs1 UMEET U cam BaHKpPOT, B Cllydae ecnu,
KOHEYHO, OH He WMEET KaKuxX-mbo [OEeHEXHbIX
CpencTB ANsi YAOBNETBOPEHUS TpeboBaHuii, B TOM
yncne obs3aTenbHbIX NaTeXel OQHOro KpeguTopa
WM HECKOMbKUX. TakXke HeobxoaMmo OTMETUTb B
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3TOM 4acTn obsA3aTefibHble YCNOBUA OAS nogayu
3asBMeHns O MNPU3HAHUN LOOMKHUKA 6GaHKPOTOM:
BO-MEPBbIX, CyMMa fojfira OO/MKHa COCTaBnsATb He
MeHee 4yem 500 000 py6neii, BO-BTOPbIX, 3asiBfieHMe
OOJHKHO ObITb NogaHo He no3pHee 30 paboynx oHen
C paTbl, KOrga rpakgaHuHy cTano W3BECTHO WK
JOMKHO OblNI0 CcTaTb M3BECTHO O HEBO3MOXXHOCTM
NCMNONHATL CBOW obsizaTenscTea [16].

B cnyyasix, korga rpaXkgaHuH He nogaeT camo-
CTOATENbHO 3asiBfIEHME O NPU3HAHUN ero HECOCTOS-
TenbHbIM, MHUUMATOPOM BGaHKPOTCTBA TakXKe MOXXET
BbICTynaTtb KpeauTtop [4].

Mpouenypbl, NPYMEHSIEMbIE B paMKax npoLie-
Aypbl 6aHKPOTCTBA, UMEHYIOTCS, Kak PEecTpPyKTypu-
3aumst 4ONroB, peanns3auus UMyLLecTBa U MMPOBOE
cornatleHnsi. Mbl 06cyanM TOSTIbKO BaXKHbIE aCneKThl
3TUX NpOoLenyp 415 NocneayoLlero aHannaa.

HayHem c nepBoi npouenypbl, yKasaHHOM
Hamn. PecTpykTypusauusi [OSMroB NpeacTaBnsieT
cobon peabunMTaurMoHHYIO MNPOoLeaypy, npu Hen
BOCCTaHaBNMBAETCS MNaTeXeCnoCOOHOCTb A0JK-
HMKa, a TakXKe MO3BONSET EMY COXPaHWUTb MMYLLe-
cTBO. [Jns ocyLlecTBeHUs: NpoLlenypbl paspabatbl-
BaeTCs MiaH, B HEM yKa3bIBatOTCS NMOPSAOK U CPOKN
noralleHnst ONroB, a TakKe pasmep NPOLEHTOB Ha
cymmMy TpeboBaHMWiIn BCeX KpeanTopoB, B Nocnemyto-
LLEM MfaH PecTPyKTypusauun yTeepxxgaercs apobu-
TPaXKHbIM CYLOM.

Cnepytowast Ha oyepegn — peanusauus nmy-
wectea. OHa cunTaeTcs «MKBUAALMOHHON npoue-
Oypoli», ee 3afadva 3ak/yaeTcs B npeobpasosaHnm
HENMUKBULHbIX aKTMBOB B EeHEXHblE CPeacTBa, KOTo-
pble 3aTeM HanpaBnsATCA Ha MoralleHne 3anon-
>XeHHOCTU nepen kpegutopamu [13]. B pamkax aton
npouenypbl  OpPMUPYETCS  KOHKYpCHasi Macca,
nocne 4ero (MHaHCOBbLIN YNPaBAAOLWMIA NPOBOAUT
OLEHKY MMYLLIECTBA 1 OpraHM3yeT ero peannsawuio,
3aTeM CPEACTBa, BblPyYeHHbIe MOCne ocyLlecTBre-
HUS NpoLenypbl, pacnpenensoTcs Mexxay Kpeguto-
pamMu No npasufiam, ykasaHHbiMu B cTaTtbe 213.26.
®denepanbHOro 3akoHa.

M nocnegHsisi npouenypa, ykasaHHas Hamu —
MUpPOBOE cornalleHue. Ee rmaBHOI Lienbio cymMTaeTcs
3aKpbITUE Npouenypbl 6aHKPOTCTBA, TO €CTb Nnua,
y4acTBYIOLLME B MPOLIECCE, NPUXOAST K COrNaLleHunto
Mo YCIOBUSIM, YCTPaUBAIOLLMN KaXKayto N3 CTOPOH.
TakKe MOXHO BblOENNTb €Lle HECKONbKO 3agad,
BbIMOMHSAOLLME NPU AaHHON NpoLenype: npenoTepa-
LeHVe JanbHenwero cyaebHoro pasbuparenbcTaa,
BOCCTaHOBJ/IEHME NNaTe)XXEeCNOCOBHOCTN AOMKHIKA U
apyruve [16].

B 3akoHopatenbcTBe Poccuiickon ®egepaumn
npegycMoTpeHa Takasi npoueaypa, Kak BHecyneb-
Hasi, OHa He BXOOUT B NMpeablayLmne Tpu, oHa 060co-
6neHa OT HMX B pamKax ee ocobeHHocTen. OHa
SABNSIETCS YNPOLLEHHON U BKoYaeT B cebsi gpa
OCHOBHbIX KpUTEPUS1 O ee NPUMEHEHUS: pasmep

3a[0/PKEHHOCTU Oo/KeH cocTtaBnsatb oT 25 000
py6nen po 1 000 000 py6nen; y [OMKHUKA OOKHO
OTCYTCTBOBaTb UMYLLECTBO, HA KOTOPOE MOXXET ObIT
obpalLieHo B3bickaHue [16].

®depepanbHbiM 3aKOHOM TakXXe YCTaHOBJEHbI
NOCNeacTBMS MPU3HAHWA rpakaaHnHa OaHKPOTOM:
Hanpumep, B TeyeHne 5 neT oH 06s3aH yKasbiBaTb
(hakT cBOero 6aHKPOTCTBA MPU 3aKJIIOYEHUN KPeauT-
HbIX OOrOBOPOB WX LOrOBOPOB 3aliMa, YTO Hera-
TVBHO CKa3bIBAETCH Ha €ro KpeguTHOM NCTopuK; Ha
Tpu roga 6aHKPOT JIMLLAETCS Npasa 3aHnmaTb PYKO-
BOASALUME OO/MKHOCTM B OpraHax ynpasfieHUs topu-
OMYecKoro nuua unm nHbiM 06pasom y4acTBOBaTh B
€ero yrnpaefeHWW; N WHble MNOCNEOCTBMS, KOTOpble
yKasaHbl B ctaTbe 213.30. denepanbHOro 3akoHa.

B 3aBucvmocTn OT cfy4aeB, Hanpumep npu
NMPUPOAHBIX UM TEXHOMEHHbIX Katactpodax, nnbo
Takoro ke macwrtaba cobbiTusax, B Poccum BBognTCs
Mopartopuii Ha BO3OyxOeHne fen o 6aHKPOTCTBe.
Mopatopuii nopgpasymeBaeT CcoOOOV BpPEMEHHOe
orpaHuyeHne ONs KpeauTopoB Ha nogjady 3asiBre-
HUN o 6aHKpoTcTBe. [lpaBo BBOAMTL MOpATOPUIA
NPVHaONEeXnT ncknouuTensHo Npasutensctay Poc-
curickon depepaunn, OHO >Xe ONPEeneEnsieT CpPokK,
KOTOpPbIN MOXET ObiTb NPOLJSEH B Cly4asX, ecnu
obCcTOATENBCTBA, BbI3BABLUME HEOOXOOMMOCTb B
OrpaHnyeHunsix, coxpaHsitoTcs. Npumepom Heobxo-
OMMOCTN BBEOEHUS MOPaTOpUS SBASETCA peLLeHne
MpasuTtensctea P® B 2020 rogy orpaHnynTs noga4vy
3asBneHnn 0 6aHKPOTCTBE, B CBS3M C pacnpocTpa-
HEeHeM KOPOHaBUPYCHOM nHpekumn [13].

MogBoas uTor, MOXKHO CKasaTb, YTO MpoLe-
aypa 6aHkpoTcTBa B Poccumn, encTBUTENBHO, CIOXK-
HbIli Npouecc. BmecTe ¢ Tem aTa npouenypa npeno-
CTaBNSET BOSMOXXHOCTb YPErynmpoBaTb 3a40/KeH-
HOCTK nepepq, Kkpegutopamu. Mtak, npouenypa 6aH-
KpOTCTBa BKJIOHaET B cebs1, BO-NepBbIX, ABa NopsaaKa
YPEryIMPOBaHNA crnopa Mexny KpegutopoMm U
OO/MKHUKOM KakK cynebHblli — Yyepe3 apouTparkHbIn
cyn, Tak 1 ynpoLleHHbln — 4epe3 MOLL; Bo-BTOpbIX,
3aKOH BbIOENSET [OBE OCHOBHbIE MpoOLenypbl —
PECTPYKTypU3aunst OONAroB 1 peannsauns nMyLle-
CTBa, 1 TPETbKO OOMONHUTENBHYIO, MO HaLlemMy MHe-
HUIO — aNbTEePHATVMBHYKD — MPOLEdypY: MUPOBOE
CornalleHne; B-TPETbMX, B Aene 0 6aHKpOTCTBe 00s-
3ateflbHbIM  Y4aCTHUMKOM  Mpouecca  BbICTynaeT
(h1HaHCOBbLIM YNPaBNSAOLWNIA, PErynMpyroLwmnin npo-
Lecc B ka4ecTBe nocpepHuka. lNpouenypa onucax-
Has BbllLle BKOYAET B cebsA 1 apyrne oCO6eHHOCTH
Mo MPU3HaHWIO UINYHECKOrO NNLA OOMMKHUKOM, OHU
yKkasaHbl B PefiepanbHOM 3aKOHE, a TakxXe 1 B Opy-
rmx 3akoHopaTesNbHbIX akTax Poccuiickon ®epgepa-
L.

Ona  cpaBHMTENbHOrO aHanu3a BblbpaHa
CTpaHa C YHUMKalbHbIM OMbITOM B cdepe GaHKpPOT-
ctBa — CoeamHeHHble LLTaTtel Amepukn. MNMpaBoBoe
perynnpoBaHne OCYLLECTBNAETCA Ha deaepasibHOM
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ypoBHe Paspgenom 11 Csopa 3akoHoB CLUA, a
OoTOenbHble OCOBGEHHOCTM Mpouedypbl onpepens-
IOTCA 3akoHamy WTatoB. [HOMKHUKOM SBASETCH
JIMLO, UMEtoLLEee MOCTOSIHHOE MECTO >KUTENbCTBO,
NUMYLLLECTBO, (haKTMYECKM MPOXXUBAOLLEE WM OCY-
LecTBngOWLEe MPELNPUHMMATENBbCKYD  AeATeNb-
HocTb B Amepuke [14].

maBa 7 siBNAeTcsa Hambonee pacnpocTpaHeH-
HoWM chopmon GaHkpoTtcTBa. [aHHas hasa oduum-
anbHO HOCUT Ha3BaHWe «IMKBUaaLns». AHaNOrMYHO
POCCUNCKON Mopenu, usnyeckne n ropngnyeckme
JMua  ynpaBOMOYEeHbl MoJaTb COOTBETCTBYHOLLEE
3asBfieHne B CyL O NpU3HaHun nx 6aHkpoTom. MNpo-
Lenypa no Maee 7 NogxXoouT SOMKHNKAaM C OrpaHn-
YeHHbIM [OXOAOM, KOTOpble He MOryT noracutb
3a00/KEHHOCTb nepen, kpegutopamu [11 C. 234,
14]. OTMETMM, 4YTO BO3MOXXHOCTb MPOXOXAEHUS
npoLenypbl HecocToATeNlbHOCTM NMo Masam 13 n 7
JOCTYyMHa TONMBKO MApPW HanuumMm MNpuU3HaHusa nuua
Hy>kgarowmmes. JaHHbIn KpUTepuin CTaBuT B 3aBU-
CUMOCTb BO3SMOXXHOCTb MPUHATUSA 3asiBIEHNS O NpU-
3HaHun 6aHKpoTOM cyabel [2 C. 73, 7, 8].

Mmaebl 11, 12 n 13 Pasgena 11 pernameHTun-
PYIOT Npoueaypy peopraHnsaumun. [JaHHble nonoxe-
HUA NMOMOrarT COXPaHWUTb B 4YacTuW WAM B MOSIHOM
pasmepe BCe MMyLLECTBO, KOTopoe panee Oyger
3a[eliCTBOBaHO A1 NoralleHns 3a00/KEHHOCTH.

Mmasa 13 nos3Bonsetr GU3NYECKUM nvLam
PECTPYKTYPUPOBaTb 3a40/MKEHHOCTb 1 MOracutb ee
B TEYEHMe OrnpenesieHHoro nepuona BpPeEMEHU, npu
9TOM [OJKHMK 006513aH perynsipHO Mpov3BOauUTb
Bbinnatbl. JaHHON (pOpMON NOb3YOTCA AOMKHUKMY,
KOTOpble He XOTAT NpoXoanTb NpoLlenypy no Mmase 7
1 UIMEIOT NOCTOSHHBIN foxod. [masa 11 gocTtynHa gns
hU3NYECKNX NUL, 3aHMMAKOLLMXCA NpegnpuHuMa-
TENbCKON AeATENbHOCTLIO. [paXkgaHe MoryT nogarb
3asBnieHne 0 6aHKPOTCTBE, HO STOT BapuaHT Hambo-
fiee NonynsipeH cpean iopugnyecknx nuy,. JOomKHUK
NPOoJO/HKAET ynpaBnsiTb 6U3HECOM, HO MOA HaA30-
pom cyga. daHHas [Masa ouumansHO HOCUT Ha3Ba-
HMe «peopraHnsauus». B pabote ganee ansa yHudpu-
Kaumm TepMuHonorun 6yaeTt ncnonb3oBaTbCs NOHA-
Tre «PeCTPYKTypu3auns» NPUMEHNTENTbHO K MHANBU-
AyanbHbIM NPegnpuHUMaTensaM No ykasaHHowm [nase.
[naBa 12 npuMeHnMa TONMbKO K CEMENHbIM hepme-
pam 1 pbibakam, KOTopble MOryT ObITb (DU3NHECKUMN
n topuanyeckummn nuuamm [10 C. 145, 14].

B nopaensitowem 6GOMbLWMHCTBE Clly4aeB O
[OBPOBONILHOM 6aHKPOTCTBE 3aABNAT CamMuM SOMXK-
HVKW, @ NPU NPUHYAUTENBHOM 3asBfieHNe NogaeTcs
kpeputopamu [3 C. 284]. NpuHyouTenbHbIN NOPSLOK
0aHKpPOTCTBA MPUMEHSIETCS TOIbKO B OTHOLLEHWU
dursnyeckoro nuua, 3a UCKYeHnem depmepa,
cemMernHoro epmepa unm Kopnopauuu, Kotopasi He
ABNSETCA (PUHAHCOBOW, OEefI0BON UNn KOMMepYe-
CKOW Kopriopaunven n MoXeT ObiTb AOMKHUKOM B
COOTBETCTBMM C [N1aBON, MO KOTOPON BO36Y>XXAEHO
Takoe geno [14].

B poccuiickon n ameprkaHCKon npouenypax
OaHKpoTCTBa HAGMOOAeTCs WAEHTUYHbIA COCTaB
YYaCTHUKOB MpoLecca, BKMOYAKLWMA OOMKHUKA,
KpegouTtopa, cyg u ynpasenswowero. B P® npegycmo-
TPEHbI pa3Hble BUAbl YNPaBASIOWMX B 32BUCUMOCTH
OT BbINONHeHnsA UM yHKumii. B CLUA B Masax 7, 12
1 13 Takum y4acTHUKOM siBnsieTcs trustee (ynpaensi-
IOLLUNIA, AOBEPEHHOEe NULO, aAMUHUCTPATOpP), KOTO-
pbIl HA3Ha4YaeTCcs Ccygom no ymonyaHuto. B Maee 11
€ro NpuBeKaroT, Hanpumep, No XodaTancTey Kpeou-
TOpa - Npu gokasatenbCTBax HeOQOBPOCOBECTHOCTY
OO/MKHUKA, [O 3TOro (OyHKUWMM BbIMOMHAET Ccam
OOJDKHUK. HecMoTps Ha TEPMUHOMIONMYECKNe pac-
XOXKOEHWS, POSib YNPaBAsoLLEero B obenx cmcremax
coBnagaet. B paboTe ganee 6ygeT MCnonb30BaTbCs
obLee NoHaTNE «ynpasnsaoLwmn: [14].

B Awmepuke, B otnndmne ot Poccuu, He cylle-
CTBYET €OVHOr0 MUHMManbHOro pasmepa CyMMbl
gonra gns nojadn 3asBneHuss O OaHKpOTCTBeE.
OpHako, Hekre Noporu yCTaHoOBMEHbI, HO s onpe-
OENeHHbIX CnyyaeB, TaK, HanpuMmep, npu npuHyau-
TenbHOM hopme npoLenypbl MUHUMAasbHbLIA Nopor —
10 000 ponnapos CLLA, B cnydae ecnu Kpeguto-
pamu BbICTyNaloT OO ABeHaguatn GU3nYecknx nuy,
[14]. Mpn aHann3e Obla BbISBAEH MaKCUMAaSbHbINA
JIMMUT COBOKYMHOro gonra no [naee 12, oH cocTas-
ngaet npumepHo 10 000 000 ponnapos CLLA.

OTtnnumem ot mMogenu 6aHkpoTcTBa B Poccun
SABNAETCSA Hanmyne 0O6s3aHHOCTU nepep nogaden
3asBneHns 0 6aHKpPOTCTBE 06paTUTbCA K KpeauT-
HOMY KOHCYNBTaHTy, MPOWTK KYPCbl MO YNPaBEHNIO
uHaHcCamMun B crneumanbHbIX areHTcTeax (no Mmaesam
11 n 13). Llenb gaHHbIX npouenyp — O3HAKOMIIEHUS
OO/MKHUKA C BHECYAeOHOW BO3MOXXHOCTbIO paspe-
weHns Bonpoca 06 WCMONMHEHUN 006A3aTeNbCTB
nepen Kpegutopamu, npasOBbIMU MOCAEACTBUSAMU
COKpbITUS MMYLLECTBa MpU MPOXOXOEHUU npoLe-
Oypbl HecocTosATensHocTH [2, C. 72, 7].

MpaBoBoe perynuposaHne, NogobHO POCCUii-
CKOMY, TakXe MpemycMaTprvBaeT BO3MOXHOCTb
COXpPaHeHUss MMyLLEeCTBa, 06afaoLLero NMMyHUTE-
TOM ANS KpeguTopa (Hanpumep, OEHEXHble cpea-
CcTBa O/ MOKYMKWM OfexAbl, 0byCcTponcTBa Aoma,
coumanbHble HakomnseHus), NOCPELCTBOM noga4un
Heobxooumoro 3assneHus B cyq [11, C. 234]. Kax-
Obli WwTaT BnpaeBe OPMUPOBaTb COOCTBEHHYHO
CUCTEMY VCKITIOHYEHUA N3 KOHKYPCHOM Macchl. [pu
3TOM B OfHUX LUTaTax OO/MKHUKaM NpefocTaBrieHa
BO3MOXXHOCTb Bblbopa Mexnay dheaepanbHoin cucTe-
MOW 1 CUCTEMON LUTaTa, a B APYrnx — OHN 0653aHbl
NPUMEHATb UCKITIOHYUTENIbHO CUCTEMY CBOEro LuTaTa.
BO3MOXHOCTb COXpaHUTb COOCTBEHHOCTb NpeEno-
CTaBNISAETCS NPU YCNOBUW PErYNSPHOro MoralleHns
3apomKkeHHocTn no Mmasam 11 1 13, a MeHHo pas-
paboTka OO/MKHUKOM TMaHa, KOTOPbIA MOJNeXuT
06s3aTeflbHOMY YTBEPXKAEHMIO CyooM. YToObI BOC-
MoNb30BaTbCA PECTPYKTYpU3aumern 3a00>KEHHOCTH
no Mmase 13, OO/MKHWK AO/MKEH COOTBETCTBOBATb
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YCTaHOBNEHHbIM KpuTepusiM. OCHOBHbIM YCIIOBUEM
ONS  OOMDKHMKA SBASETCA Haimdie CTabuibHOro
rogoBOro 0oxoAa, KOTOPbIA OOMKEH ObiTb HE HUXKE
YCTaHOBMEHHOrO 3aKoHogaTenneM MUHUMyMa.

Kak n B P®, B AMeprke OeNCTBYET CXOXMN
MexaHn3M MopaTopusi Ha BO3by>KaeHne gen o 6aH-
KPOTCTBE — «aBTOMaTU4eCKuii Mopatopuin». OH npu-
MEHSETCA CO AHSA NoJayu 3asasneHus B cya. Ero uenb
— NPUOCTaHOBUTb JtOOble AENCTBUS KPeauTopoB
NPOTUB [JOSKHUKA. B oOTnnume oOT poccuiickom
MOZEeNN MopaTopusi, KoTopas BpemMeHHa 1 npumMe-
HUMA TONBKO B YCNOBUSAX YPE3BbIYANHbIX CUTYyaLuN,
amMepukKaHcKasa OencTByeT Ha NOCTOSAHHOM OCHOBE 1
ABNSAETCA HEOTbEMJSIEMbIM 3NIEMEHTOM MPOLEenypbl
HecocTosATenbHOCTU [14].

MpoBenéHHbIN aHann3 No3BonseT copMynu-
poBaTb BbIBOAbI O TOM, YTO MpoLeaypbl B 6aHKPOT-
Hom npouecce Poccum n CLLIA coBnagaroT, HO UMetoT
HEKOTOpble Pasnnyuns:

1. B Amepuke no masam 11 n 13 BO3MOXHa
pPecTpykTypusdaums 6e3 NMKBugauMn MMyLLe-
CTBa, Npouenypa AoCTyrnHa noTpebutensm u
MHOVBWAYaSIbHbIM npegnpuHuMaTensm,
nocrnegHUX MpUPaBHUBAKOT K HOPUOUNHECKNM
nnuam. B CLLUA peopraHnzaums n nukeugaums
NPOBOAUTCS B OTHOLLEHUN HOPUONYECKUX NNLL N
UHOVBMAOyasbHbIX  OpegnpuHumarenen, a
PECTPYKTypu3aums — TONMbKO B OTHOLUEHWUN
notpebutensa. B Poccun epguHas mopenb
PECTPYKTYypU3aLmmn ans Bcex pUanyecKnx L.

2. B P® MyHuManbHbIn pasmep 3a00/mKeHHOCTU
4na cypebHoro n BHecynebHoro 6aHKpoTCTBa
ycTaHoBneH. B Amepuke HeT eguHOro MunHu-
ManbHOro nopora, AOCTyN K npolenype 3asu-
cuT OT obwero (MHaAHCOBOrO COCTOSIHUS W
KpUTEPUS HY>XXA2eMOCTU, YTO AenaeT AaHHYHo
MOAenb A0CTynHee.

3. B Poccumn mopartopuin 9BNSETCA BPEMEHHON
aHTUKPU3UCHON Mepoli, B TO BpeMs Kak B CLLIA
OaHHbIA VMHCTUTYT MOCTOSIHEH U NPUMEHSAETCS
aBTOMaTU4ecKu.

4. B Awmepuke ans notpebutens obssaTenbHO
NPOXOXOEHNE KOHCYNbTaHTa U KypcoB MO
(HNHAHCOBOMY MEHEO)KMEHTY.

5. B Poccumn nocne 6aHKpOTCTBa HaknagblBa-
IOTCS1 OrpaHuMyeHnsi Ha COBEPLUEHNE COENOK
OO/DKHUKOM C UeHHbIMU Bymaramu, 3aHATue
onpepeneHHbIX gomkHocten n T. g. B CLUA
Taknx NMOCNEOCTBUI HET, eANHCTBEHHOE Orpa-
HU4YeHne — 3anpeT NOBTOPHOW Nogadn 3assne-
HUA 0 6aHKPOTCTBE B pamkax [MaBsbl 7 B Teye-
Hue 8 nerT.

6. B CLUA no Masam 11 n 12 nHgnesmayanbHbIn
npeanpuHUMaTeSle MOXXET COXpaHuUTb OM3HeC,
HO Nof KoHTponeMm cyga. B P® nocne npusHa-
HUS G6aHKPOTOM JIMLO HE CMOXET MOoSy4uTb
ctatyc Wl B TeyeHne 5 neT.

AmMepurikaHckast Mofenb HocuT peabunutaum-
OHHbII XapaKTep W OCHOBbIBAETCS Ha NpuHUMNE

«HOBOrO CTapTa», OHa HallefieHa He NPOCTO Ha cnu-
CaHue 3afO0JPKEHHOCTM, HO W Ha [ONIrOCPOYHOE
uHaHcoBoe 03poposneHre. B Poccumn akueHT cme-
LeH 6osblue Ha yperynmpoBaHUe HennaTeXxecno-
cobHocTw.
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